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DO YOU WANT TO  
KEEP IT SECRET? 

Things to Consider When Applying  
to Have Court Records Sealed 

By Dennis Gleason 

I
n the course of a litigation, parties often 
agree that as part of discovery certain 
sensitive documents and testimony should 
be treated as confidential, and not disclosed 
beyond those associated with the case.  

Especially in commercial litigation, the parties may ask the court to enter a con-

fidentiality or protective order, to restrict the disclosure of such things as a party’s 

financial information, trade secrets, confidential research, business plans or other 

commercially sensitive information.1 Because discovery and discovery-related mat-

ters are not subject to public access, they are ordinarily protected from disclosure to 

the public.2  

And while the parties can agree or be ordered not to disclose confidential infor-

mation obtained in discovery, a confidentiality order does not guarantee that the 

same material designated “confidential” in discovery will be protected from disclo-

sure if used in connection with or as part of a trial.3  

By contrast, a trial is a public proceeding.4 Accordingly, the public, under the First 

Amendment5 and common law,6 has a right of access to civil trials and trial-related 

court filings. Stated differently, where it comes to restricting access to court proceed-

ings, the thumb is on the scale favoring disclosure of trial-related documents and 

testimony based on the right of public access.7  

In the face of the presumption that the public is entitled to access to court pro-

ceedings, both New Jersey state and federal courts recognize that there may be a legit-

imate need to restrict the public from access to certain materials, including those 
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related to a trial. However, it is up to the 

party who seeks to protect the disclosure 

of confidential information to ask a 

court to seal that information. The mov-

ing party “must show that the ‘material 

is the kind of information that courts 

will protect and that the disclosure will 

work a clearly defined and serious injury 

to the party seeking closure.’”8 

In determining whether to restrict 

public access, the courts engage in a flex-

ible balancing test, depending on the cir-

cumstances of the case, to determine if 

the nondisclosure sought outweighs the 

public’s presumptive right to access.9 

Against that background, courts look 

to seal only that specific passage of a 

document, or portion of testimony that 

may warrant protection from disclosure. 

The party seeking to prevent disclo-

sure must demonstrate why each docu-

ment or other trial evidence overcomes 

the presumption of openness at trial. It 

is then up to the court to issue detailed 

findings granting or denying the appli-

cation to seal. 

In the context of trial-related matters, 

all applications to seal take advance 

planning and cooperation between 

counsel. It is a tedious and time-con-

suming activity, to say the least. Plan-

ning includes early identification of 

what specific evidence a party seeks to 

protect from disclosure at trial, timely 

raising the issue with the court. 

As discussed below, there are some 

similarities and some differences in the 

procedures of state and district Courts 

regarding sealing. 

New Jersey State Courts 
State Courts address the sealing of 

court records by way of Court Rule 1:38-

11. The state rule allows for the sealing 

of court records upon a showing of good 

cause.10  

As to what constitutes good cause, 

that is a two-part analysis. First, the seal-

ing party must demonstrate that the dis-

closure will likely cause a clearly-defined 

and serious injury to a person or entity. 

Second, that affected person or entity’s 

interest in privacy must substantially 

outweigh the presumption that court 

records are open to public inspection.11 

In the end, the party seeking to seal 

bears the burden demonstrating by a 

preponderance of the evidence why the 

records should be shielded.12 

While there is no specific guidance as 

what should be included in a State 

Court motion to seal, it is clear that the 

trial judge “must review each document 

individually and make findings with 

regard to why the presumption of public 

access has been overcome.”13  

To assist in that effort, the motion 

should include at the very least the doc-

uments to be protected from disclosure 

and an affidavit by one or more persons 

wherein they describe, among other 

things, the efforts to keep information 

protected and detail what specific injury 

would likely befall the party should the 

confidential information be disclosed. 

Where a party believes there is a need 

to seal particular pretrial and trial mate-

rials or trial testimony, an early pretrial 

conference should be requested. At that 

time, the parties can discuss with the 

trial judge the need to seal and suggest a 

plan and procedure for doing so.  

It is important to note that notwith-

standing a sealing order, it is not neces-

sarily permanent. Any person or entity 

may move to unseal.14 In such a circum-

stance, although not the moving party, 

it remains the burden of the party who 

seeks to prevent the disclosure to prove 

by a preponderance of the evidence that 

good cause continues to exist for the 

sealing.15 

New Jersey District Court 
The District Court employs a more 

robust and detailed procedure for the 

sealing of judicial proceedings and 

records under Local Civil Rule 5.3. 

And like the State Court, the District 

Court has an obligation to ensure the 

balance between the presumption of 

public accessibility and protection of 

legitimate confidential information of a 

party.16  

An advantage in the District Court is 

each civil action is assigned to a magis-

trate judge with whom the parties peri-

odically meet. This, in turn, enhances 

the opportunity to alert the court of a 

forthcoming motion to seal materials as 

part of the mandatory final pretrial con-

ference under Fed. R. Civ. P. 16 and as 

part of the joint final pretrial order.17 

In contrast to the State Court process, 

the local rule sets out in great detail the 

procedures for sealing.  

To begin with, no documents may be 

filed under seal unless a confidentiality 

order has been entered.18 Thus, in the 

absence of a confidentiality order, the 

District Court may reject the temporary 

sealing of documents or any applica-

tions to seal.  

Next, the underlying document or 

documents that a party seeks to file 

under seal, i.e., brief, exhibit, or affi-

davit, is filed via the District Court’s 

Case Management/Electronic Case Fil-

ings system, in unredacted form.19  

While there is no specific guidance as what should be included in a State Court 
motion to seal, it is clear that the trial judge “must review each document 
individually and make findings with regard to why the presumption of public 
access has been overcome.”
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As part of the ECF filing, there will be 

a prompt asking if the materials are 

being filed under seal. When this 

prompt is checked, the filed materials, 

in unredacted form, will be temporarily 

sealed and not publicly available, pend-

ing a decision on the motion to seal. 

Importantly, if the prompt is not 

checked, the filing will become available 

for immediate public review. Later 

efforts to claw back the public filing and 

re-file may not be successful as it ordi-

narily requires a court order.  

Once those papers are electronically 

filed, it triggers the obligation to file a 

separate motion to seal.20  

Unlike other motions in the District 

Court, no supporting brief is necessary, 

unless a party believes that it would 

assist the court.21  

While the motion to seal does not 

require a brief, it does require other fil-

ings. The first is an affidavit or its equiv-

alent, based on personal knowledge that 

sets out for each document (or group of 

similar documents) the nature of the 

materials; the legitimate private or pub-

lic interest which warrants the relief 

sought; the clearly-defined and serious 

injury that would result if the relief 

sought is not granted; why a less restric-

tive alternative to the relief sought is not 

available; any prior order sealing the 

same materials in the pending action; 

and the identity of any party or nonpar-

ty known to be objecting to the sealing 

request.22 

What is more, the index must 

include for each objection to seal, mate-

rials to which there is an objection, the 

basis for the objection, and if the mate-

rial or information was previously sealed 

by the court in the pending action, why 

the materials should not be maintained 

under seal.23 Appendix U to the Local 

Rules provides a template index.24  

The detailed affidavit and index serve 

as the foundation for the court’s accept-

ance, denial or modification of the 

application to seal. This facilitates the 

court’s review, as the Third Circuit has 

instructed District Courts that they must 

conduct a document-by-document 

review to determine if material should 

be sealed.25  

 The motion to seal must include pro-

posed findings of fact and conclusions 

of law in a proposed order to seal.26 This 

proposed order serves to further assist 

the court who is required to articulate 

specific findings which serve to over-

come the presumption of disclosure.27 

Additionally, the motion to seal is 

not filed until 14 days after the comple-

tion of briefing of the underlying 

motion. The timing of the motion to 

seal is intended to allow the parties to 

marshal all references to the same confi-

dential information by all parties. By 

way of illustration, where one party 

moves in limine to bar an expert and the 

in limine motion references “trade 

secrets,” the motion to seal is filed not 

later than 14 days after the last motion 

papers for the in limine motion, e.g. reply 

brief.28 Moreover, the application to seal 

is a single consolidated motion by all 

the parties.29 Again, all references to 

same confidential information are 

culled for consideration regardless of 

which party referenced the confidential 

information.  

Keep in mind that the motion to seal 

and supporting papers will be publicly 

available and specially posted in court’s 

Public Access to Court Electronic 

Records system.30 Consequently, refer-

ences to the confidential material which 

are sought be protected should be care-

fully stated in general terms. 

Should a motion to seal not be filed 

within the 14-day deadline, the court, 

without notice, may direct that the tem-

porarily sealed filing in unredacted form 

be publicly available.31 Thus, attention 

to timely filing the motion to seal 

should be of paramount concern. 

Not later than 14 days after the court 

issues its order and renders its findings 

and conclusions on the motion to seal, 

an amended redacted copy of underly-

ing papers conforming to the order must 

be filed.32 The public then has access, 

albeit limited, to the unprivileged por-

tion of the judicial record. 

Like State Court, the local rule further 

provides that a litigant who is not an 

original party to an action may chal-

lenge the motion to seal at the time it is 

filed, or later.33 The burden of proof 

remains on the party who seeks to pro-

tect from disclosure to demonstrate why 

the materials should be restricted from 

public disclosure. 

Conclusion 
In sum, there are several takeaways 

regarding the sealing of court records in 

the context of trial.  

First, the mere fact that a discovery 

confidentiality order is in place restrict-

ing the disclosure of confidential infor-

mation does not ensure that a court will 

agree to seal that same material when 

used at trial. The court applies a more 

rigorous standard to sealing confidential 

materials, i.e., a presumption of disclo-

sure. This is so because the public has a 

well-settled right to access to the court-

Keep in mind that the motion to seal and supporting papers will be publicly 
available and specially posted in court’s Public Access to Court Electronic 
Records system. Consequently, references to the confidential material which are 
sought be protected should be carefully stated in general terms.



room and related judicial records. 

Second, a party who seeks to restrict 

access to documents or testimony at 

trial always bears the burden of demon-

strating, by competent evidence, that 

the protection of legitimate confidential 

information of a party outweighs the 

public’s right to access. 

Third, after a document-by-docu-

ment review, a court in ruling to seal 

materials must detail, usually as findings 

of fact and conclusions of law, the rea-

sons for sealing. 

Lastly, a litigant or non-party—

before, during or after trial—has the 

right to challenge the sealing of docu-

ments or testimony. And the burden 

remains on the party who looks to seal 

to show why sealing is warranted. � 
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